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MESSAGE:

Paul:

Attached is a copy of the CFR for toxic contaminants which we discussed on the
telephone. Also attached is Wembco’s “Experimenters Access Agreement.” You will
pote that in addition to the TCLP analysis from the CFR, we are also requiring a total
recoverable hydrocarbon analysis. As the owner of the mine, in the absence of virmally
any knowledge of the experimenter’s solvent (or reagent or whatever they call it), and in
the absence of specific regulatory guidance for processed tar sands waste sand, these are
the requirements which we have determined to be protective of the mine.

Wembco has authorized you to review the attached agreement and to share it with
Utah DEQ. Please let me know if you have any questions or if DOGM or the DEQ would

like to discuss the attachments. We appreciate your assistance.

THE INFORMATION CONTAINED IN THIS COMMUNICATION IS CONFIDENTIAL, MAY BE PROTECTED BY THE ATTORNEY-CLIENT PRIVILEGE OR THE WORK
PRODUCT DOCTRINE, MAY CONSTITUTE INSIDE INFORMATION, AND IS INTENDED ONLY FOR THE USE OF THE ADDRESSEE. UNAUTHORIZED USE,
DISCLOSURE OR COPYING IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE

IMMEDIATELY NOTIFY US AT (801) 531-8446.

()
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Environmental Protection Agency

in ASTM Standard D-3278-78 (incor-
porated by reference, see §260.11), or as
determincd by an equivalent test meth-
od approved by the Administrator
under procedures set forth in §§260.20
and 260.21.

{2) It is not a liquid and is capable,
under standard temperature and pres-
sure, of causing fire through friction,
absorption of moisture or spontaneous
chemlcal changes and. when ignited,
burns so vigorously and persistently
that it creates a hazard.

(3) It is an ignitable compressed gas
as defined in 49 CFR 173.300 and as de-
termined by the test methods described
in that regulation or equivalent test
methods approved by the Adminis-
trator under §§260.20 and 260.2].

(1) It is an oxidizer as defined in 48
CFR 173.15].,

(b) A solid waste that exhibits the
characteristic of Ignitability has the
EPA Hazardous Waste Number of D001,

[45 FR 33119, May 19, 1980, as amendcd at 46
FR ]!5247. July 7, 1981: 85 FR 22684, June 1,
1990;

§261.22 Characteristic of corrosivity.

(a) A solid waste exhibits the char-
acteristic of corrosivity if a represent-
ative sample of the waste has either of
the following properties:

(1) It is agueous and has a pH less
than or equal to 2 or greater than or
equal to 12,5, as determined hy a pH
meter using Method 9040 in '‘Test
Methods for Evaluating Solld Waste,
Physical/Chemical Methods,” EPA
Publication SW-846, as incorporated by
reference in §260.11 of this chapter.

@ It Is a liquid and corrodes steel
(SAE 1020) at a rate greater than 6.38
mm (0.250 inch) per year at a test tem-
perature of 55 °C (130 °F) as determined
by the test mecthod specified in NACE
(National Association of Corrosion En-
gineers) Standard TM-01-69 as stand-
ardized in ‘‘Test Methods for Evalu-
ating Solid Waste, Physical/Chemical
Methods,'* EPA Publication SW-846, as
incorporated by reference in §260.11 of
this chapter.

(b) A solid waste that exhibits the
characteristic of corrosivity has the
EPA Hazardous Waste Number of D002,

[45 FR 33119, May 18, 1980, as amcnded at 46
FR 385247, July 7, 1881; §5 FR 22084, June 1,
1990; 58 FR 46049, Aug. 31, 1993]
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§261.24

5261.28 Characteristic of reactivity.

(@) A solid waste exhibits the char-
acteristic of reactivity if a representa-
tive sample of the waste has sny of Lhe
following properties:

(1) It is normally unstable and read-
ily undergoes violent change without
detonating.

(2) It reacts violently with water.

(3 It forms potentially cxploslve
mixtures with water.

(4) When mixed with water, it gen-
erates toxic gases, vapors or fumes in a
quantity sufficient to present a danger
to human health or the environment.

(5) It is a cyanide or sulfide bearing
waste which, when exposed to pH con-
ditions between 2 and 12.5, can generate
toxic gases, vapors or {umes In a quan-
tity sufficient to present a danger to
human health or the environment.

(6) It is capable of detonation or ex-
plosive reaction if it is subjected to a
strong initiating source or if heated
under confinement,

(7) It is readily capable of detonation
or explosive decomposition or reaction
at standard temperature and pressure,

(8) It is a forbidden explosive as de-
fined in 49 CFR 173,51, or a Class A ex-
plosive as deflned in 49 CFR 173.53 or &
Class B explosive as defined in 19 CFR
173.88.

(b) A solld waste that exhibits the
characteristic of reactivity has the
EFA Hazardous Waste Number of D003.

[45 FR 33119, May 19, 1980, as amended at 55
FR 22084, Junc 1, 1890]

§261.24 Toxicity characteristic.

(a) A solid waste (except manufac-
tured gas plant waste) exhibits the
characteristic of toxicity if, using the
Toxicity Charactoristic Leaching Pro-
cedure. test Method 1311 in “Test
Mcthods for Evaluating Solid Waste,
Physical/Chemical Methods,” EPA
Publication SW-846, as incorporated by
reference in §260.11 of this chapter, the
extract from @ representative sample
of the waste contains any of the con.
taminants listed in table 1 at the con-
centration equal to or greater than the
respective valuc given in that table.
Where the waste contains less than 0.5
percent filterable solids, the waste

@002
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§261.30

Itself, after filtering using the method-
ology outlined in Method 1311, is con-
sidered to be the extract for the pur-
pose of this section.

(b) A solid waste that exhibits the
characterlstic of toxicity has the EPA
Hozardous Waste Number specified in
Table I which corresponds to the toxic
contaminant causing it to be haz
ardous,

TADLE 1w—MAXIMUM CONCENTRATION OF CONTAMINANTS FOR

MG TOXICITY CHARAGTERISTIC
Rogu-
EPA HW kato!
AW | comemnam | cashas | B
(mg/L)
D004 Arcenle .,
Daos
D018
PROE

-
L

ZESEREERREERRE

DOS1

‘axaphast
Trichiorosthylone ... {
Dod1 2,4,5.Trichioraphenol ... 95-954 400.0

D042 2,4,6-Trighloropheno! ..., 88-06-2 29
o7 2,4,5-TP (Bivox) ccoverneeee 93-7a-1 1.0
D043 Viny! chlarid: 75~01-4 0.2

;H ardoys wrsta number.

gorvine number.

30‘%?1@&"\ limlt &5 'anr than the oalculated ragulatory
Jevel. Tho quiniitation Kmit thorafora becomes the rogulatary
. 41f av, m-, and p-Cresol concantrations eannot ba diffaron-
tiated, the total cresal (D concentration |5 used. The regu-
latory leve! of tatal arozel is 200 moA,

[55 FR 11862, Mar, 29, 1990, as amcnded at 5§
FR 22684, June 1. 1990: 55 FR 26987, June 29,
1990; 58 FR 46049, Aug. 31, 1993; 67 FR 11254,
Mar, 18, 2002)
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40 CFR Ch. | (7-1-03 Edition)
Subpart D—Lists of Hazardous
Wastes

§261.30 Gencral.

(a) A solid waste is a hazardous waste
if it is listed in this su L, unless it
has been excluded from this list under
§§260.20 and 260.22.

(b) The Administrator will Indicate
his basis for listing the classes or types
of wastes listed in this subpart by em-
ploying one or more of the following
Hazard Codes:

Ignitable Waste ..rireeeeeceinnns (11
Corrosive Waste ....... RPN TR (1
Reactive Waste .... R)
Toxicity Characteristic Waste ... (E)
Acute Hazardous Waste ... (H)

Toxlc Waste ...iirrrreeerenemiiiian

Appendix VII identifles the constituent
which caused the Administrator to list
the waste as a Toxicity Characleristic
Waste (E) or Toxic Waste (T) in §§261.31
and 261,32,

(¢) Each hazardous waste listed in
this subpart is assigned an EPA Haz-
ardous Waste Number which precedes
the name of the waste. This number
must be used in complying with the no-
tiflcation requirements of Section 3010
of the Act and certain recordkeeping
and reporting requirements under parts
262 through 265, 268, and part 270 of this
chapter.

(d) The following hazardous wastes
listed in §26).31 or §261.32 are subject to
the exclusion limits for acutely haz-
ardous wastes established In §261.5:
EPA Hazardous Wastes Nos. FO20.
FO21, FO22, FOz3, FO26, and FO27.

[45 FR 33119, May 19, 1980, as amended at 48
FR 14294, Apr. 1, 1983; 50 FR 2000, Jan. 14,
1985: 51 FR 40636, Nov. 7, 1986; 55 'R 11863,
Mar, 29, 1990]

§261.31 Hazardous wastes from pon-
spccifie sources.

(a) The following solid wastes are
listed hazardous wastes from non-.spe-
cific sources unless they are excluded
under §§260.20 and 260,22 and listed in
appendix IX.

@003
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EXPERIMENTER’S ACCESS AGREEMENT
“D” TRACT MINE

This Access Agrcement (the “Agreement”) is made and entered into this
day of , 2004 by and between WEMBCO, INC,, a
California Corporation (“Wembco”), 20231 S.W. Orchid, Newport Beach, California
92660, and , a corporation, [ADDRESS,

CITY, STATE] (“Experimenter”), collectively, the Parties.

RECITALS

WIIEREAS, Experimenter desires to enter Wembco’s “D” Tract Mine located in
Uintah County, Utah, as more accurately described in Attachment “A" attached hereto
and incorporated herein by reference (the “Mine” or ““D” Tract Minc”), for the purpose
of testing its oil sands separation process and/or equipment; and

WHEREAS, Wembco owns the surface and mineral rights of the “D” Tract Mine,
which are subject to the rights of Larry Allred, both individually and on behalf of Allred
Paving (collectively “Allred”), of 3996 West 1500 North, Vernal, Utah 8407 8, to mine
and remove oil sands from the Mine; and

WHEREAS Wembco desires to grant and Allred has consentcd to Wembco
granting Experimenter limited access to thc Mine for the purpose of testing its oil sands
separation cquipment upon the terms and conditions set forth in this Agreement; and

WHEREAS, Experimenter has entered into that certain agreement with Allred and
othcrs to purchase oil sands and oil shale for use in Experimenter’s testing of its oil sands
separation equipment on the “D” Tract Mine; and

WHEREAS, Wembco requires Experimenter to provide sufficient and adequate
assurances in the form of insurance coverage, operational procedures, the sampling,
analyses and reporting required by Attachment “B” hereto, and other security regarding
protection of and reclamation of the Mine prior to Wembco allowing Experimenter
access to the Mine; and

WHEREAS, Wembco has need to evaluate the operational performance of the
various oil sands scparation technologies tested at the Mine and requires Experimenter to
furnish Wembco with certain operational data listed in Attachment “C" which 1s
incorporated herein by this reference.

NOW THEREFORE, in consideration of the premises and the mutual covenants
and agrcements containcd herein, the rcceipt and sufficicncy of which are hereby
acknowledged, the parties hereby agree as follows:
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1 Incorporation of Regitals. The above recitals are incorporated herein and
made part hereof by reference.

2. Limited Grant of Access. Wembco hercby grants 1o Experimenter, a
limited license to enter upon the Mine in order to conduct certain activities pertaining to
the testing of Expcrimenter’s oil sands scparation equipment as set forth in that certain
proposal prepared by Experimenter entitled _ !
and dated . a copy of which has been delivered to
Wembco (the “Activities”). The grant of access in this Agreement t0 Experimenter is
and shall be decmed a Jimited grant for the purposes, for the specific location, and for the
duration sct forth herein. This limited grant is expressly made subject to the terms and
conditions of Allred’s rights in the Minc and the rights, if any, of third parties thereunder.

3, Conduct of the Activities.

3.1  Prior to entering the Mine, Expcrimenter shall supply Wembco with copies
of Material Data Safcty Sheets (“MSDS”) for all chemicals, solutions, rcagents,
additives, conditioners, fuels, lubricants and matcrials which Experimenter intends to use
on the Mine or during the coursc of the Activities.

32  Prior to conducting the Activities, Experimenter will direct the analytical
laboratory and its Sampler and/or Environmental Professional as are identified and
defined in Attachment “B” hercto and incorporated herein by reference, to conduct the
Pre-Experiment Sampling defined therein.

33  Experimenter shall perform, or cause to be performed the Activities with
the assistance of experienced and qualified employees, subcontractors, suppliers and
agents. In conducting the Activities, Experimenter shall take all reasonable and lawful
measures to assure the safety of persons and property on the Mine. Experimenter shall be
responsible for proper supervision of all persons performing the Activities and shall
assure that the Activitics are undertaken in a good and workmanlike manner in
accordance with all applicable governmental laws, tulcs, regulations, ordinances and
orders. Experimenter shall obtain, or causc to be obtained, all permits, licenses,
approvals and consents necessary or legally required in connection with the Activities
undertaken at the Mine.

34 In conducting any operations on the Mine including the Activities,
Experimenter shall be responsible for all costs associated with its operations and shall not
allow any lien to be recorded against the Mine.

3.5 Containment Area. The Experimenter shall construct a containment area
(the “Containment Area”) at the location on the Minc designated by Allred. With the
exception of storage of waste sand separated from oil sands and storage of waste shale

2
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separated from oil shale, Experimenter shall conduct all Activities wit]?in, ‘the
Containment Area. The Containment Area shall be constructed and maintained
according to the following minimum standards:

a. Experimenter shall construct and maintain a continuous carthen
berm large enough to completely encircle all of Experimenter’s testing equipment,
materials and storage vessels including, but not limited to all of Experimentet’s
liquids, chemicals, solutions, reagents, additives, conditioners, products,
byproducts, separated oil or bitumen, filters and waste containers, fuels and
lubricants. Such berm shall be engineered to contain one hundred fifty percent
(150%) of the entire volume of Experimenter’s liquid storage on the Mine.

b. The Containment Area’s earthen berm described above in (a) shall
be lined with an 80 mil seam-welded high density polyethylene liner.

c. The Containment Area shall contain pumps and liquid storage tanks
for the recovery and storage of recovered spills and/or collection of stormwater
from within the Containment Arca with a minimum capacity of four hundred (400)
gallons.

d. Experimenter shall immediately clean up any spill of liquids or
materials occurring within the Containment Area or otherwise.

e. Within twenty-four (24) hours of any naturally occurring
precipitation event, Experimenter shall pump all accumulated storm water from
within the Containment Area into storage tanks located within the Containment
Area,

£ Experimenter shall immediately repair any puncture or tear in the
Containment Area liner.

g. Waste sand and waste shale shall be stockpiled scparately on and
covered by 6 mil plastic sheeting and shall be located within a continuous soil
berm to prevent wind transport of the waste and to prevent infiltration of
stormwater or surface water from flowing on to or out of the waste sand or waste
shale stockpiles.

3.6 Qffsite Disposal. Expcrimenter shall remove and transport from the Mine
for offsite disposal all liquids, chemicals, solutions, reagents, additives, conditioners,
products, byproducts and liquid and solid wastes (excluding Clean Waste Sand as defined
in Section 3.7, below) at appropriate disposal facilities.

32 Onsite Disposal for Clean Waste Sand Only. If the testing and analysis
required by Attachment “B” shows that waste sand, defined for the purposes of this

3
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Agreement as that soil, sand and rock which remains after separation of the hydrochbor;s
from oil sands originating on the “D” Tract Mine or Wembco’s “A” Tract Mine, 1s
acceptable to Wembco for use as clean fill materials at the Mine (the “Clean Wa_stc
Sand”), Experimenter may leave such Clean Waste Sand on the Mine following
termination of the Activitics. Wembco will only accept Clean Waste Sand which does not
contain contaminant concentrations equal to or greater than those values for characteristic
toxicity listed in 40 C.F.R. § 261.24 and the total recoverable hydrocarbon concentration
does not exceed 1,000 parts per million, and corrosivity and pH are within normal ranges.

—_

3.8 Offsite Disposal for Qil Shalc and Oil Shale Wastes. Experimenter shall

dispose all nature of oil shale imported to the Mine and all oil shale wastc, including any
rock or ash at an appropriate offsite disposal facility. Expcrimenter shall not dispose of
any oil shale or oil shale waste on thc Mine.

3.9 Compliance Sampling and Analysis. Experimenter shall contract and fully
compensate the Analytical Laboratory and its Sampler and/or Environmental Professional

identified in Attachment “B” to conduct the sampling, analysis and reporting required by
Attachment “B” such sampling to be conducted prior to, during and following the
Activities.

3.10 Perf ce Monitoring by Experimenter. In addition to the sampling,
analyses, and reporting specificd in Attachment “B,” Experimenter shall conduct sufficient
operational monitoring to provide Wembco with at least the minimum performance data
specified in Attachment “C” hereto.

3.11 Labeling. Experimenter shall label all storage containers as to their
contents and to conform with U.S. Environmental Protection Agency (“EPA”),
Occupational Safety and Health Administration (“OSHA”), Mining Safety and Health
Administration (“MISHA™), Department of Transportation (“DOT”), Motor Carrier Act
(“MCA”) and National Fire Protection Administration (“NFPA”) standards as appropriate.

3.12  Restoration. Upon completion of the Activities, Experimenter shall remove
the Containment Area, collect the Post-Experiment samples specified in Attachment “B”
hereto, and promptly return the Mine to grade by restoring the surface of the Mine to
substantially the condition that existed immediately prior to Experimenter’s entry thereon
and remediating any pollution or contamination attributable to the Activities or
Experimeter’s operations on thc mine.

4, Notifications by Experimenter. Experimenter shall notify Wembco in
writing and not less than five (5) business days prior to the Pre-Experiment Sampling,
and prior to commenccment or termination of thc Activities. All notices to Wembco
shall be in writing and shall be sent to:
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Mr. James L. Barnes, Wembco, Incorporated
20231 S.W. Orchid
Newport Beach, California 92660
(Facsimile)

and to:

Matthew L. Crockett, PRUITT GUSHEE
1800 Bencficial Life Tower
Salt Lake City, Utah 84111
(801) 531-8468 (Facsimile)
mlc@pruittgushec.com (Email)

5. Right to Inspect. Wembco may, at its expense, inspect and review the
conduct of the Activities from time to time at Wembco’s discretion and may take splits or
duplicates of any samples collected pursuant to this Agreement or its Attachment “B.”

6. Indemnification and Insurance.

6.1 elease and Indemnification. Experimenter hcreby agrees to indemnify,
release, hold harmless and defend Wembco and Wembco’s affiliates, directors, officers
and employees from and against any claims, causes of action, damages, cxpenses
(including without limitation, reasonable attorneys’ fees and reasonable investigative and
discovery costs), liabilitics and judgments for the following: Liens noted in Paragraph
3.4 above; injury to persons, loss of life, or damage to real or personal property, and
public liability, pollution, environmental or natural resource damages or claims, whether
occurring on the Mine or elsewhere caused by or arising out of the actions or inactions of
Experimenter and/or its employees, subcontractors, suppliers and agents.

6.2 Insurance. At all times during the conduct of thc Activities, Experimenter
shall maintain at least the following minimum insurance coverage for the Activities, and
name Wembco as additional insured:

a. Worker’s compensation — statutory limits;

b. Employer’s liability — One Hundred Thousand Dollars ($100,000);

e. Comprehensive General and Commercial Automobile Liability as
follows:

1. “Combined Single Limit” (covering personal injury liability,
bodily injury liability, and property damage liability) of not less than One
Million Dollars ($1,000,000) for total claims for any one occurrence and
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not less than Two Million Dollars ($2,000,000) for total claims in the
aggregate;

ii. Independent Contractor’s Liability or Owner’s Protective
Liability with the same coverage as in (1) above;

jii.  Products/Completed Operations Coverage in an amount not
less that Two Million Dollars ($2,000,000); and

d. Contractor's Pollution Liability (covering personal injury, property
damage and cleanup expenses resulting from pollution conditions) of not Jess than
One Million Dollars ($1,000,000) for total claims for any one occusrence and not
less than Two Million Dollars ($2,000,000) for total claims in the aggregate.

6.3 Policy Requirements. Prior to entering the Mine and thercafter upon
request, Experimenter shall supply Wembco certificates of insurance reasonably
cvidencing compliance with the requircments of this Article Six. The insurance policies
and certificates required by this Article shall require the insurance company(s) to furnish
Wembco written notice thirty (30) days prior to any cancellation or lapse of a policy, or
the cffective date of any reduction in the amounts or scope of coverage.

64 Performance of Indemnity Agreements. All policies of liability insurance
shall insurc the performance by Experimenter of the indemnity and liability provisions
herein. Wembco shall promptly notify Experimenter of any asserted claim with respect
to which Wembco is or may be indemnified against hcreunder and shall decliver
Experimenter copies of any service of process or pleadings.

7. Removal and Disposal of Wastes. Products, Byproducts and Contaminated
Materials. Experimenter shall store, transport, dispose of, handle and remove all wastes,
products, byproducts as well as any contaminated materials including soil or water
generated at the Mine by Experimenter in accordance with this Agreement, any
attachments or amendments hereto, and all applicable laws, rules, regulations and orders.
Experimenter shall not take any action nor fail to act, so as to permit the Mine to violate
any applicable Federal, state or local environmental law, rulc or regulation or to become a
hazardous waste facility or a treatment, storage or disposal facility under any applicable
laws, rules, regulations or orders.

8. Responsibility for Safety. Experimenter shall conduct the Activities in a
manner so as to protect all persons at or coming onto the Mine from accidents and imjury
and in a manner to avoid damage to the Mine, Allred’s operations, neighboring properties
and/or any improvements or equipment located thereon. Experimenter shall be
responsible for initjating, maintaining and supervising all safety precautions and
programs in connection with the Activities, including without limitation, installation and
maintenance of the Containment Area and all of Experimenter’s equipment, usc of

6
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monitoring devices, storage of materials, chemicals and wastes, posting of danger signs,
communication of hazards or other wamings against hazards as may be required or
prudent, erection of appropriate enclosurcs, fences and barricrs, and providing and
requiring protective clothing and equipment, if necessary.

9. Limitation on Use of the Mine. Experimenter agrees that no equipment, the
Containment Area, nor materials or wastes of any kind placed on or gencrated on the
Mine by or at the direction of Experimentcr shall remain on the Mine after the
termination of this Agreement without Wembco’s prior written consent.

10. Information Pertaining to the Mine. As required by Attachment “B,”
Experimenter will dircct its Sampler and/or Environmental Professional to furnish
Wembco with written analytical results, drawings, cngineering evaluations and other
significant reports and findings rclating to the sampling and analysis required in
Attachment “B” as well as the closure and removal of the Containment Area, disposal of
wastes, and any remediation, monitoring or restoration activities undertaken on behalf of
Experimenter at the Mine. Experimenter shall direct its Sampler and/or Environmental
Consultant to communicate with and provide information pertaining to the Mine or
materials removed therefrom, directly to Wembco upon Wembco’s rcquest.
Experimenter shall promptly provide Wembco with advance written notice of any
intended communications and/or mecting with any governmental agencies relating to
environmental conditions on or the use or operation of the Mine. Wembco may, if
Wembco desires, attend in person or through it representatives any meeting with a
governmental agency pertaining to the Mine.

11. Assignability. This Agreement and the rights and obligations created
hereunder shall not be assigned by Experimenter in whole or in part, without Wembco’s
prior written consent.

12.  Attorneys’ Fees. In the cvent eithcr Party to this Agreement commences a
legal proceeding to enforcc any of the terms of this Agreement, the prevailing Party in
such action shall have the right to recover reasonable attorneys’ fees and costs from the
opposing party, to be fixed by the court in the same action. The term “legal proceedings™
shall include appeals from a lower court judgment as well as proceedings in the Federal
Bankruptcy Court (the “Bankruptcy Court”), whether or not they are adversary
proceedings or contested matters. The “prevailing Party” (a) as used in the context of
proceedings in the Bankruptcy Court shall mean the prevailing Party in an adversary
proceeding or contested matter, or any other actions taken by the non-bankruptcy party
which are reasonably necessary to protect its rights under the terms of this Agrecment,
and (b) as used in the context of proceedings in any court other than the Bankruptcy
Court shall mean the Party that prevails in obtaining a remedy or relief which most nearly
reflects the remedy or relief the Party sought.
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13.  Expiration. The grant of access under this Agreement shall automatically
expire on , unless otherwise mutually agreed to in
writing by the Parties. Access to the Mine by Experimenter after the expiration date shall
be made pursuant to separatc agrcement. All other recitals, terms, covenants and
conditions of this Agreement shall survive expiration of the grant of access.

14. Force Majeure. Wembco shall not be deemed in breach of this Agrecment
for Wembco's failure to grant access to the Mine il such access 18 prevented or
substantially impeded by governmental action or other cause not reasonably within the
control of Wembco. After cessation of such governmental action or other cause,
Experimenter shall be entitled to resume reasonable access to the Mine as sct forth herein
and the expiration date hereunder shall be extended for the period of time that the force
majeure event was preventing or impeding access.

15. Miscellangous.

a. The terms, covenants and conditions contained in this agreemcnt
shall be binding upon and inure to the benefit of the heirs, successors, transferees
and assigns of the Parties exccpt as otherwise expressly limited in this Agreement.

b. Nothing contained in this Agreement shall be deemed to create the
relationship of principal and agent, partnership, or joint venture between the
Parties.

o, As of the date hereof, this Agreement and its Attachments constitute
the entire agreement between the Parties with respect to the specific subject matter
hereof and may only be modified by a subsequent writing duly executed by each
of the Partics.

d. Time is expressly made of the essence of each and every provision
of this Agrcement.

e. This Agrecment shall be interprcted and construed only by the
contents hereof, and there shall be no presumption or standard of construction in
favor of or against any Party. This Agreement shall be construed and enforced in
accordance with, and governed by the laws of the State of Utah.

f. The individuals exccuting this Agreement represent and warrant that
they have the power and authority to do so and to bind the entities for whom they
arc executing this Agreement, and that no other act, signature or consent is
necessary to bind their respective entities to the terms of this Agreement.

g If any term or provision of this Agreement or the application thercof
to any person or circumstance shall to any extent be held by a court in an action

8
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between the parties or otherwisc affecting this Agreement to be invalid or
unenforceable, the remainder of this Agreement or the application of such term or
provision to persons or circumstances other than those to which it is invalid or
unenforceable shall not be affected thereby, and each term and provision of this
Agreement shall be valid and shall be enforced to the extent permitted by law.

h. Headings used in this Agreement are for convenience of reference
only and in no way define, limit or describe the scope or intent of any provisions
or terms hereof.

i. This Agreement may be exccuted in counterparts, each of which
shall be deemed an original, and all of which together shall constitute one and the
same document.

IN WITNESS WHEREOF, this Agreemcnt has been executed as of the date first
above written.

WEMBCO, INCORPORATED,
a California Corporation

By:
Its:

[EXPERIMENTER]

a Corporation

By:
Its:

Attachment “A”  Legal Description of “D” Tract Mine and
Map Labeled “Wembco Mine S/047/068”

Attachment “B”  Environmental Sampling and Reporting Requirements

Attachment “C*  Performance and Operational Data Requirements
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ATTACHMENT “A”

to

EXPERIMENTER’S ACCESS AGREEMENT
“D” TRACT MINE

Legal description to "D" Tract Mine:

Township 4 South oc 20 East. S

Scction 24: SWYNWY4
Section 23: SEY%NLYa

(containing 4.86 acres, more or Jess, n Uintah County, Utah)

(ct\1011\04\docs\experimentcraccessagree-atta.doc
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ATTACHMENT “B”
to

EXPERIMENTER’S ACCESS AGREEMENT
“D” TRACT MINE

This Attachment “B” defines the Pre-Experiment, Air Emissions, and Post-
Experiment sampling, analysis and reporting Experimenter has agreed to conduct and
provide to Wembco, Incorporated (“Wembco”) pursuant to that certain Experimenter’s
Access Agreement, “D” Tract Mine, dated _ _, 2004 (the “Agreement”).

1 Experimenter has hired Utility Testing Laboratory (“UTL” or “Analytical
Laboratory™), 40 West Louise Avenue, Salt Lake City, Utah 84115, to collcct the samples
and perform the analytical testing required by this Attachment. UTL shall subcontract
the sampling and reporting required hereby to an Environmental Professional, or
Sampler, defined for purposes of this agreement as a State of Utah Department of
Environmental Quality-certified Soil and Groundwater Sampler (hereafter, “Samplet™).
If any analysis specified hercunder is not normally performed by UTL, UTL may
subcontract such analysis to another independent State of Utah and EPA-certified
analytical laboratory. All samples shall be transported and stored according to standard
chain-of-custody procedures to maintain the integrity of the samples.

2. UTL and Sampler shall supply all analytical reports, Sampler’s reports, and
chains-of-custody to Wembco. Experimenter shall instruct UTL and Sampler to
communicate directly with Wembco upon Wembco's request.

3. After construction of the Containment Area’s carthen berm as defined in
the Agreement, but prior to installation of the high density polyethylenc liner, the
Sampler shall collect four (4) soil samples from random locations within the berm, each
being composited from zero (0) to twelve (12) inches below the ground surface (“bgs”).
In addition, the Sampler shall collect one soil sample from bencath the area designated
for waste sand storage, composited from zero (0) to twelve (12) inches bgs, and another
from bencath area designated for waste shale storage composited from zero (0) to twelve
(12) inches bgs. These six samples being the “Pre-Experiment Samples.”

a. The Pre-Experiment Samples shall be analyzed by Toxicity
Characteristic Leaching Procedure (“TCLP”) for those contaminants listed in 40
CE.R. § 261.24 (the “Toxic Contaminants™) and for Total Recoverable Petrolenm
Hydrocarbons (“TRPH”), corrosivity and pH.

4. Air Emissions. Commencing with the initial operation of Experimenter’s
oil sands separation cquipment, Sampler shall collect air samples from the oil sands
separation equipment at locations designed to detect air emissions whether thcy be from a
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discrete source or fugitive. If emissions are fugitive, the air samples shall be collected
from the working area on or around the separation equipment.

a. If the air emissions arc measured from discrete source, the sampler
shall measure and report the rate of cmissions and the volume of the emissions in
cubic feet per minute. 1f the emissions are fugitive, the sampler shall estimate the
rate of emissions.

b. The air samples shall be analyzed for [VOCs by EPA Method 8260
or Tol4]. Analytical results for the air samples shall be reported in concentration
per volume.

C. The air sampling shall be repeated every two (2) weeks during
operation of the scparation cquipment.

5. Post_Experiment Samples. Following completion of the oil sands
separation tests, the Sampler shall collect the following samples and UTL shall conduct
the analyses as indicated:

a. Waste Sand_Stockpile: Following the oil separation test, the
following samples shall be collected from the waste sand stockpile:

1 Sampler shall collcct two composite soil samples from the
waste sand stockpile. The samples shall be collected and composited in a
manner to accurately describe the concentration of potential contaminants
in the waste sand. These samples shall be analyzed for Toxic
Contaminants, TRPH, corrosivity and pH and shall be analyzed on a 24-
hour turnaround with the results being faxed to Wembco. If the laboratory
analysis indicates that the waste sand is acceptable to Wembco for use on
the mine as clean fill, and Wembco acknowledges the same to
Experimenter in writing, Experimenter may release the waste sand to
Wembco’s contract miner, Allred.

ii. After removal of the waste sand stockpile, whether by Allred
or whether it is disposed offsite Experimenter, the Sampler shall collect
three soil samples from beneath the former location of the waste sand
stockpile. Discrete soil samples shall be collected from any visually
impacted soils underlying or swrrounding the stockpile’s former location
from depths designed to detect thc highest concentrations of potential
contaminants. If the Samplcr does not observe any visually impacted soils,
the threc (3) soil samples shall be collccted from random locations under
the former waste sand stockpile’s location, each being composited from
zero (0) to twelve (12) inches bgs. The samples shall be analyzed for Toxic
Contaminants, TRPH, corrosivity and pH.

2



08/ i
| 08/02/04 11:69 FAX 801 533 9220 PRUITT GUSHEE @o1e
1ii. Waste Shale Stockpile: After rcmoval of the waste shale

stockpile (by offsitc disposal), the Sampler shall collect three soil samples
from beneath the former location of the waste shale stockpile. Discrete soil
samples shall be collected from any visually impacted soils underlying or
surrounding the stockpile’s former location from depths designed to detect
the highest concentrations of potential contaminants. If the Sampler does
not observe any visually impacted soils, the three (3) soil samples shall be
collected from random locations within the former waste shale stockpile’s
location, each being composited from zero (0) to twelve (12) inches bgs.
The samples shall be analyzed for Toxic Contaminants, TRPH, corrosivity
and pH.

b. Containment Area: After all separation equipment, stored wastes,
chemicals, liquids, solutions, additives, reagents, separated oil or bitumen, fuels,
lubricants, materials, products, and byproducts have been removed from the Mine
and fhe liner has been removed from thc Containment Area, the Sampler shall
collect a minimum of four (4) discrete soil samples from any visually impacted
soils underlying or surrounding the Containment Area from depths designed to
detect the highest concentrations of potential contaminants. If the Sampler does
not observe any visually impacted soils, the four (4) soil samples shall be collected
from random locations within the former Containment Arca, cach being
composited from zero (0) to twelve (12) inches bgs. The samples shall be
analyzed for Toxic Contaminants, TRPH, corrosivity and pH.

6. Confirmation Samples. If the Post-Experiment Samples detect
contamination or pollution of the Mine attributable to Experimenter’s operations,
Experimenter shall be required to remedy the impact pursuant to the Agreement.
Following any such remedial action or cleanup, Wembco may require such other
reasonable samples to confirm that the impact to the Mine has been remcdied. Any such
confirmation samples may be collected by UTL or the Sampler upon the request of
Wembco.

% Reporting. The Sampler shall record the location of all samples collected
on an appropriately scaled site plan depicting the particular area (i.e., the Containment
Area or waste sand stockpile, etc.). The Sampler shall also prepare a narrative report for
each the Pre-Experiment, the Air Emissions and Post-Experiment samples, describing at
a minimum: (a) the locations sampled with reference to the site plan; (b) photographs of
the particular area samplcd; (¢) sampling methodology; (d) the Sampler’s observations
regarding apparent impacts to the Mine; (€) chain-of-custody procedures; and (f) the
analytical results. A site plan shall accompany cach Sampler’s report.

(c)\1 101\04\does\experimenteraccessagree-cxb.doc
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ATTACHMENT “C”
to

EXPERIMENTER'S ACCESS AGREEMENT
“D” TRACT MINE

This Attachment “C” sets forth the minimum operational and performance data
regarding Experimenter’s oil sands separation equipment test which Experimenter has
agreed to collect and provide to Wembco, Incorporated (“Wembco™) pursuant to that
certain Experimenter’s Access Agreement, “D” Tract Mine, dated o
2004 (the “Agreement”).

Experimenter shall, within fifteen (15) days of completion of the Activities, as that
term is defined in the Agreement or within fifteen (15) days of expiration of the
Agreement, whichever occurs first, provide the following information to Wembco
regarding Experimenter’s oil sands separation test conducted at Wembco’s “D” Tract
Mine.

Hours and minutes the Experimenter’s scparation equipment operated.
Number of days Experimenter’s equipment operated at the Mine.
Mass and/or volume of oil sands ore processed.

Volume of hydrocarbons separated.

Mass and/or volume of waste sand generated.

Average oil content (determincd by assay) of oil sands ore processed.

Average oil content (determined by assay) of waste sand.

2 omWEY 0w P

Mass of volatile organic compounds emitted to the atmosphere by the
separation equipment over the course of the separation test.

L Volume of fuel consumed during the course of the separation test.

. Volume of wastewater generated by the separation equipment.

K.  Hazardous characteristics of any solid or liquid wastes gencrated by the
process.

The operational and performance data required by this Attachment “Criin
addition to those sampling, analysis and reporting requirements in Attachment L

(ct\I 101\04\docs\experimenteraccessagree-atte.doc



